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THE

IN THE iIATTER OF CI{AI{GE APPLICATION

NU}fBER 9t-372 (ars5zo)

STATE EI{GII{EER OF THE STATE OF T'TAII

}IE}IOMI{DUI.I DECISION
)
)
)

'change Application Number gl-372 (al8520), in the^nilne of sunnyside cogenerationAssociates (scA) ' t{as filed on' oec_e-md_er 
"i, 

1994, to 
-iii."nge 

the point ofdiversion, place and nature of use of s.szs .ii oi-t.id;"y;;l.r,d.fined in the!{hitriioi e Decre_e, Heretofc:'e, th9 wat.r-r,ai 6een aiu.ri.oliortr"rry Trail creekat the followins points: !) South ilz4 f;i;;'tlest li66 il.t i.o, the Nl cornerof section 7; 2) i5outh 1163 feet.nu w.ri 6+?'?""t from the.NE corner of section.18; 3) North l52l feet and }'|est-.leq l."i #il th._si'tr-pn-gr'ol section 29; altTl4s' Rl4E, SLB&ll;4) south l0l3 reei-ina'Liit 125 feet from the Ht corner ofsection l; 5) North ioo+ feet a1-d East ll+f?."t_from the slt corner of section2; 6) North 750 feet and llest 1345 fe;t ffftii sr coinei oi'b".tion 3; 7) South566 feet and East 4323 feet from the nrw iJi:r.i:iect_i-on 9; 8) south lt49 feet andEast 1320 feet from the Nll Corner_of i"Lt'ion'g; all Tl5S,-Rl3E, SLBErl,l; and 9)North 9I feet and East 2390 feet from thi ili L6rn", oi-5i.liin o, Tlss, Rt4E.
'LB&M. 

The water has been ut"qir;;r;;j:rs*.] suppry for the i*isarion of932'40 acres (l imited to the sol.e. supplv'or is-0.0 acres), supplemental use forthe domestic pirposes of 875 famil i"{i,L'nilioii' ur. in_sunnyside, and industrialuses at the Horse canyon, sunnyside,'ind 'coi'*uia 
coal Mines.

Hereafter, it is proposed to divert and use the_water as heretofore, and foryear-round power generation purposes at the scn sg-MU-it.*'.1".t"1. generationp'lant located *i.!lin rhe Eisrii, t't.*sE* ri S.itirn o,_tt_ss, Rr4E, SLB&M. The waterwill also be stored annuariy iti 
'ief)s 

.i"-.Joot SIA- Reservoir, and the 52 acre_foot Dragerton Reservoir, borr, io.ii.a-iiir,'ii! sl,l ;i$;diin o, Trss, Rr4E,slB&t't- The water rnav ario ue used bt;d;;;m"ni at the ECDG Landfir.
This application involves the samewater as that approved under Temporary changeAppl ication Number- t18432 1st-Are3). ir,. .ppt-ican-t is proposing to continue todivert this riqht from erasiv rr.ii'dr..["f;i1d; itbr.r.-I,iiio-*i,rr.r. The water
Illtrft.fl:::"6o r"om ilr. ci..li uv ;;*; oi'.oni".te dit;;;loi-a.rr, pipe.tines,

The application was advertised i1 lbe. sgn=Aqyocate from December zz, 1994, toJanuary 5, 1995, andrvas- pro_testeO by p;m'filti1.r, 
Qity of East Carbon, and

lil: ;l}!:,ol;'i!;:',ffil'.;:l-ioii.i[o'-i'io-p"iil nruEl R;;;'*;;C;nfid.,'o]
A hearing was held on l4ay 5, 1995 in-Price, utah.-.The applicant was representedby their utah council,- Mi- Ftsq riniinlon.*"'il" prbiestants, Dr. paul B.Martinez, and Mavol paui clart or iast' L;;il;'i:it{ *..r. also present. The Bureau
fi5,i#$ 1liit,ff m ;.,n*t.d 

-b'-'li;' 
ni "u;di i.,i.r!,=,,' orri.;-.r' ;h;

Speaking in behalf :f t[.^-Spplicant, l4r. Finlinson indicated that sunnysidecogeneration Associ-.tgt (scA) riis. purchased in'i.nu."v of 1995 by NRG and Babcockand I'tilcox. Thev w.irr obeiatJTnE-p"6jil ;: i';gi',i1;d;;;.." rhe new ov{ners
ilT:H^:ted to beins sood neistruor! ffi;,ilti.iing wiu,'tii.-rocal water users

In reviewing.the water rights that SCA ou,ns,have been subject to pri6r temporary Changje
Mr;'Finlinson noted that only three
Appl ications because these-ritnt,
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represent tfeir portion of the majo.r,ity 9f the flow that is typically present in
Grassy Trail Creek and their ownersiip of Big Springs. The fo-u-rtt-rilti i;-il.;;
!v E-ast Carbon City, with sCA usinj the D'rajertoi t'lell under a C-ontract forSurp'luS lrlater Lease.

Irt. -Finlinson made reference'to the- 1952 tlemorandum Agreement which was executeduf .!!g var-iosg industrial users of Grassy-riJi't-ireer,:ntriit i"i ir,d ireo.liiiJ.iof"SCA, East Carbon City, and Sunnyside-CoaI'company. ir,is'Jg...r.n[:;;t-;iil;;
P!"iol to the const-ruction of Grassy Trail Reservbir-, and his-6ein refe*eo t6'itthe, Grassy Trail Reservoir operatingl.Asrelm;l:-'ii,ii':idi.iiil*i' dJidt..d.;.;hparty's water rights for storige initrdr.eieivoir ror t#;uil;i benefit of thedomestic, industrial, rnining, and commerciai'int.r.tts in eastern Carbon County.The-rigtrt being considered.uhaer thii ctiang.-ilpiiiiiiLr *i-"i*n"a at the timeby The Denver and Rio Grande western Railroid coiipany, wtro wii not a party to theagreement- Historically, this right has Ueen ieiiireJ-tg.li -ifre -glg "sp.iil,
Ranch water right, and rias been us-ed to-imigite irr-ii prrp"rty.'
The applicant believes that this particular water right is not subject to theMemorandum-Agreement dated Januari.3, rgse. 

-it" 
.ppi-i..nf pjinr to divert theavailable flow in Grassy Trail creer it iti-powei print alr;r-ri;, Iocally knownas diversion Point #4 

-(referenced..i 
_*g-i[-firagraph one of this MemorandumDecision)-for storage arid use at the-prant." iie water may also be used at theECDC Landfill.

If the l'lemorandum Agree-ment is followed, the applicant feels that unless GrassyTraiI Reservoir is spi.!!iry or water i; bein;-iereased, the total-';ril;;'il'"creek below Grassy Tiail R6servoit up !o-!.sis'.rr is avaitabte for their useunder this water right. During- periodi 
"r,.n 

th. tot.l availabte flow is not
lged:g f^or the pIant, the remaiiing flow wiii ue'oiverfed aou;;s;eam for use onthe Big springs Ranch by the Pillin!s, iiii"oirg-to the ternrs oi-a surplus ltaterLease dated July 13, 1993.

l4r'.Finlinson, in.addre.ssing the concerns of the protestants, indicated that thel'thitmore Decree did not add-ress -tiveitoir-waleiing rights. He feels that thistype of use occurred on Grassy Trail creer-'wien wit.r-w.t aviitable. probablythe most dramatic.change to af-fect thia u;" il;".d nrr.n i;r;;;y'irail Reservoirwas constructed in the mid 1950's. Since ttrit time, ih;-oriv water that isusuallv available if the reservoir is not ipiiiing, is-the ieioni priority waterright for the Big springs Ranch. To hia 6;i;e6;, *,il-d-i-v-e-rs-ion (referencedas point #7 in paragraph one of this MemoiilAil-d.iision1. lrii'iin.v, been dry-dammed unless there-wai water over and tbote-aiiis right which has been allowedto flow down the creek.

In regards to the previously approved.temporary change applications, the stateEngineer has only allowed the tbnsumptive-portion oi"Li!-.ii6i'to u. divertedfor use at th.e. pg!{er plant. - The reniaindei of tne right was to be left in thecreek to provide the riturn flows which were rvailaui.'fi;#;hi"prior uses. Mr.Finlinson feels that this requireme.nt atleviaiei-.ny interfereni"'tt.t might haveoccumed as a result of his ilient's totallitonsumptive use of the creek at thepower plant 
:. 

, '
l'lr' Finlinson feels that it is unfortulat-e for.afit of the water users in the areato have had a prolonged drought to aeii *iitl'as well al tne-ctosing of the
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Sunnyside Coal--Miner- which resu-lted in the pumps that dewatered the mine andaugmented the flo.l of Grassy Trail Creek beind trirned off. He furthei inUli.ililthat it was not the appliclnt's intention to" interfere with tf,. ridf,d;-;i-ih;protestant, however, this water is.critical to the futuie oi tt. ;tpiiiini;ipotiler p'lant

Dr' Paul'Martinez, 
.-speaking i. -l:,!1lf of his protrist, indicateo that he recentlypurchased his rarrch'.for, y6ar-round use in 

-cbnnecti6n 
with rrii on_going catile' operation- The existing stockwa.teri.ng ri_gttr itsociated with f,ii-'pi.ii.ifv-iir.I an 1869 Pliority,-which-are senior: to-att"of th.6'pli*nt;t'*.t.r rights. Inthe past, the owners of scA were aiiii.uit to iirrk with. However, he isencouraged with the attitude of the new-oine"r. Sometime i9o, he had anagreement with sunnyside.coal company,.to_atiow 50 gpm to'ui,'i:ireased at the Biqsprings Ranch diveriion, and attoi,ieo"tir-irJ*'ir:"n the creek to ,iii-it,i"n;;;r";ihis livestock-. However, other users would not hon=or-td ilr;ement, and as aresult, the release has not occurred. Atlt"'ir.r..nt time, lie is hauling waterfor his livestock and the wildiife-i; tii;;;;.: He feels-ir,ii this is a burdenthat he should not have to bear. tL ;;.6;ir.t urd ip'pll;;nl;lefforts to complywith the state Engineer's requit.t.nt -io-iirbr 

water to pass diversion #4.however, the creek-is dry-damm-ed at-[tre Tig 's;rlrgs 
Ranch diversion, which iistill a problem. He alsoinoiiitea initiJ*iri oi -nlt'ip"irii i.u. quit flowinqin the recent pa:t- 

.He.suggested thii.ii-or ir,e water rights of the applicanlon Grassy Trail creek shouii be restricted io diverting iriy-it'diversion point#4' All of the water that is by.-passed at #a would be available for livestockand other uses downstream. -tti inoicatdo ir,.t h; -i;";it trying to beunreasonable, however, he feels that hii-l.ilir water rigttt,nu-ri u. recognized.
Mayor Paul clark, speaking in behalf of East_ carbon city, feels that theMemorandum Agreement irevioislv mentioned,'ir tiirfi;ild ;di! binding on theirheirs, which includes'East Car6on c.itv, iin,-.-nl tfre iinnvsi?"io.f Company. Heis concerned that some effort is uetn!-;,.d;'io;isuino it;";di;;ould jeopardizethe future water.needs of the ar... -n" iilo-redi;lh;iinl"irJplsed new uses ofthis water should not be made it t-tiq dp;ril oi-ut"s that 

".1.-i..ognized in thepast' specifically, he referred to [rre-rr.i..rt.. .explanation on this waterright' He feels thit reference to domeiil. ur.iror-th.e town,s purposes, and theindustrial uses for coar mining strouto ;liil ;,, noted.

In regards to the protests of Dr. Martinez and the. BLM, he indicated that thechristensen Decree' affirms tht l'thitmore'-oeirJe, which'diA ;;i recognize anysenior livestock watering rights on eiasriT;.iI creek.
Mr' A' Scott Loveless, representing the Bureau of Land l,lanagement (BLl,l) indicatedthat since the first tempbrary Ctrange-appliiiiiohs were_approved in 1993, the BLtlhas tried to monitor. ttrb potinllat-.rTJ.iior-tire apptrcant,s water use on thewater resources in the aria. They-are still concerirLd r{ith ,nii .pp.ars to bea permanent downward trend in the-local iquit.r ilrai-ieeai"niiiii"ors springs inthe area, and of particular inierest i""-ilua'iprings_and Big springs. Naturalflows continue td decrease, ino have since tfie applicant_beg-an using water.Their monitoring efforts trive"ueen trarydJrqa 

-i'J..rr. 
of the applicant,s overllTPing.of sig s-Ftiry-r i; iii4; ina tnJiliai-oiiersron or Grassy rrail creek atpoint #4 in early 1995.

They are also concerned that the conditions imposed on the applicant bythe state
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Engineer under the pri.or approved. tempor-ary change applications may not reflectthe historic use of water and may be r6sulting in idverse impacts io trre aq;ii;;:
It was noted that- in 1988, two ponds were- renovated below Mud Springs ..in acooperative project to enhance the storage-of wat_er for irrigation, witaiii.,- inJwaterfowl in the areac These pgldl coisistently stored *ii"" uirtit tgg+'when' there:{a.: no ryater in storage, qhi.ih they feel represents,interfe.en."-wiit'-i,ir]
Springs-.-t'lud Springs tras b6en aesigniiet al:a Public trlater Reserve.and rnust beprotected.

Recently, it has been found that in order to meet Bll.l,s water."iglt needs on 
i9ft:ty Ttltl c.rge.k, water is needed rrom ttre gig 5p"ingr'liin.r, diversion to rHighway l9l, which is approximately rtve miies iri rengttr; rir,.... the drain.g., 
Ifrom clark valley confluence wi^t-h Grasty t".ir cr..i.---i"or16tsipoini tr,i;. 
itributaries provide sufficient flow to t-tre svsier'to'*..t tn.ir needs. 
I

The BLI'I is requesting that the state Engineer hold his decision on the permanentchange applications.rgr a period or iriiee-to iju. years. This would allow allof the concerned parties td continu. to ronilo. the water resources in the areaand- hope.rulLy help.in .making. a more informed decislon-uisea on the datacollected. The apili-cant woul? continue to operate under the conditions of thetemporary change applications as long-is 
-thtionditions 

imposed by the stateEngineer are strictlv adhered to..ln aiaiti;;; ah;t;;ul6'"iq'rlit rhat some fIow.be allowed to bvp.asi the Big springq-R!;;h-;iveriion wnen-iiier is present ati

illillliiillr:eil:,n*';:ir'.',','.Tx,'Jriif,ir':t'fiiiy;;.*ii';]f"riil:ilrkrla particular source would not create a burden-on the system as a whole. -l
In response to the protestants, l'lr. Finlinson feels that his client is notobligated to release water for sfociwateii-ri, iliooses. As long as his client isnot exceeding-their rights, tlrey will not in"tJriere with the-h-istoric balance ofthe svstem. The condifloni atrEady tmpoiea-'ui'i[; sf;il iriti..'..i. shou]d providethe protection that is needed.

Mr'.Finlinson agrees with t'layor clark, that all prior uses should remain on thevarious water rights for fuiure use. 
' 

He requested ttrii tne slate Engineer soendorse the fiIes.

In regards to the issues raised. by t.t!. _BL{, he does not agree with theirexplanation of !!e hvdrolqgil.systeni'. 6 reeir ih.i-il iiiliiition imposed inthe temporarv ch3nge appliiations should bJmore-th.an adequate to protect therights of the othei watbr users.- tte dois-iiiinowleage thad Grassy Trail creekprovides recharge to the alluvial aquifei i;-ih; area.

l.rttf reviewiqrg the testimony given at the hearing, from briefs submitted afterthe hearing., and information 6utatned. it- iil.'p"i,i. treiring-i.rlt'o on the firsttemporary change applicatio.ns, it is the opilioh'of tne-siife'tngineer that theapp'licants are entitled to divirt water rroh eiiisy rriil c;";k-uno." this right.In considerinq the p-ro.posed chang.es, it ts esieirtial ilraul'rrev not create anlenlarsement oi tne. iiglit .rd th;-niitoric'ut;;;'iit;'-;i;; lr'it is cu*en'ylunderstood. It . is lcknowledged-.{ttii 
' 
ttr. -ei.rt{ Trail arainage has been Iexperiencing serious shortageJ in water ava.iilqullitv, 'hor.il", "iimitati;;; 

Ipreviously imposed on the aFplicant under-the tempoiiry";h;;. applications I
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should not allow the applicant's use of water to negatively impact the
use of water in the area by other users.

users. only wateT in= thg stream _o_n_avaitallfu.ddei thist diversion , whichever is lesser amount can be diverted foraEl on
dete

exceed 5.575 cfs water
to

mum ot one- t dinersion foi_nt-#E,t .-rn no lnsf,ance s combined usage for power
rater under this right is diverted for pbwer generation

and historic purposes exceed
rn no rnsf,ance snat I the combined usage for power
5.575 cfs. If all of the water under t-his rioht is
p:"pl:.:-1!-9iy:":ion^point #4, the amount 6i *.i., ;.;l;dil ;iltd il";i;i#;to the lesser of 2.788 cfs or one-half of the iiow in the itr"im.

hi stori cf

The State Engineer believes that Change Application Number gl-3lZ (a18520) canbe approved without impairing other-watdi^ rjghts particularly those oi theprotestants, if -the previously imposed condit.ions are followld. Since th;intended use of the wa.ter will be tctal'ly consumptlve,-limitations are needed tosatisfy the historic return flow requirement. g'ecausii the histoiic ui.i-oi.tfritwater nas. s-uPplied return flow.to .the hydrologic system,.care must be taken toassure that the .proposed power generltion- -use ioes"not .".itL -iajilionii
depletions to the system.

The issue raised bJl4aygr C.lark,. indicating.that.this water right is subject tpthe Memorandum Agreement, is not an issue itrat ttrb statJ ingiii.." can address.

l'later diverted under this righ.t for the historic uses would be limited to thelwater available under thi.s frgh!. lrlhen water is divei6a-i;r ;o*.r'gii.ritiirl
Bl"3ll3ilt"i.'"' JIJ'":ff,^],'r1'"t1tt .ffl'yT?lll':,J1t'i T:^*. !!-l:It.t-' -*;,9ilr1io account ror the return- rtoni'.'' ;tjilil'l"dHlJ;ir::rl;lt,l rtJ'oiffi

rposes. _ro'p=*t"#,ii.

of

It is not the intention of the State Engineer in evaluating the various elementsof the und-erly-ing right-to adjudicate-the extent of itr"'"ight, uut rather toprovide sufficient definition tb the righ_t to issure that otheivetf"O rigfrii arenot. impailed by .the. ch.ange and/or Lo. enl.arytment occu"s. ii, 
- 
I n . rr6r"q1.niaction, the court adiudicates that.this righi is entiged to eitn.r more or lesswater, the state Engineer wiil adjust the-figures accordinglt.-

It is, therefore,0RDERED and changeAppl!cation Number gl-372 (alg520) is herebyAppRovED subject to all prior rigits'ind the foifilins ;o;dlt\ins,
1) lrlater used under this cha.ng_e- application is approved for the uses asproposed i1-th.q change, butltmit'eO to a maximuni 'Otverlion rate of 5.575cfs from all diversions combined. Further, ttre ilgt't-ii'f imited on-ii.amount of water that can be diverted for..power generation pu.potil.

Because of the.to_tally consumptive nature of .tt{e po".i g;Jration ur!,-invwater diverted.fo.r power geheration must be riiiii.i.o-'to 50% of theallowable direct diversion iate. If all of the water-unO." ttrii right-iidiverted for- power g_eneration purposes, the rate of direct aiveriiontouiabe Iimited to 2.788 cfs orj.50%'of the water available in tfre streim,whichever is less. If the water is not a:11 used ioi por." generation, thewater available for diversion for other uses couid u."d"t"rri;;i -i;i
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doubling the amount of water ggi.ng diverted under this rightgeneration, and subtracting thii number from the'-maximumdiversion rate of 5.575 cfi, or the-'irow wtrrctr ii aviiiaure- right. The difference could be used tor ottrer recogniz.J uses.

for power
al I owabl e
for this

2) The app-l ic-ant must maintain the weir at diversion point #4 and the'parshal I fl ume i n the .oi pel 1ne I ocated I between the j.i vers i on, and theDraserton Reservoir. Th'e'applicani ;Ga t-ake d;lri'r..dings of the weirand flume, and this infonirition .rurf be made available to the StatelEngineer upon request. ..--1- . " -'--.

3) The hereafte.r. paragraph 
-oJ th.!s application includes uses the same asheretofore whidh would attow.G p-tild;Tgltic uie- ror the towns, andindustrial purposes iorn the coai mihes-ino alo hoi o.i.i!'.ny of the prioruses in the filing of this change apptiCitton.

This Decision is. subject to the p-rovisions of Rule RG55-6-17 of the Division oflrlater Rights and to Sections 63-46b-13;;d 73-t-14 of 1r'i ritiri code Annotated,
1959' which nrol-id-e for filil-g. eiirrer i"n.qi.it for Reconsideration with thestate Engineer or an .app-el_r wrftr..tt.g .ppr.p;l;i; Districf dorrt. A Request forReconsideration must b6'filed wittr the-ft.f,; L';iXneer within ib-oavs of the dateof this Decision.. Howe-ver,- a nequeil-foi.R;.;n"sioeration ir noi . prerequisiteto filins a court lppeal- A couri.ppg"i ilJ'6-e iir.i *ltiir'io days after thedate of this Decisi-6n, or if a Request ror neioniio"ralloir t'ii"ui.n fiIed, within30 davs after the. date the Request for ndci,niiiJration iJ o.ni.ol' A Request forReconsideration is considerea oent"o nii.n-rio'iiiion it'tat.i,'-z-o a.v, after theRequest is filed.

Dated this lSth day of December, 1995.

RLM:MPP:nrv

Tillioai,copv 
of the foregoing Memorandum Decision this l5th day of December,

Fred Finlinson, Attorney At Law
Sunnyside Cogeneration Associates
P.0. Box 58087
Salt Lake City, UT 84158-0087

Paul B. l4artihez
95 South 100 East
Price, UT 84501

Bureau of Land l'lanagement i
c/o Douglas l,l. Koza
324 South State Street, Suite 301Salt Lake City, UT B4lil 

,
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Bureau of Land Management
Intermountain Region
6201 Federal Building
125 South State Street
Salt [ake City, UT 84138

Bureau ef Land l.lanagement
Price River Resource Area
125 South 600 tJest
Price, Utah 84501


